SUPERIOR COURT OF CALIFORNIA
COUNTY OF MARIN

DATE: 11/12/25 TIME: 1:30 P.M. DEPT: H CASE NO: CV2200618
PRESIDING: HON. SHEILA S. LICHTBLAU

REPORTER: CLERK: ALINA ANDRES

PLAINTIFF: LILY FILMS, INC., ET AL
Vs.

DEFENDANT: DATASAFE, INC., ET AL

NATURE OF PROCEEDINGS: MOTION — COMPEL —DISCOVERY FACILITATOR
PROGAM

RULING

Plaintiffs Lily Films, Inc. and Deborah Koons Garcia (collectively “Plaintiffs”) Motion to
Compel Further Responses to Special Interrogatories, Set One, Nos. 8-14 and Requests for
Production of Documents, Set One, Nos. 9-12 is GRANTED. Defendants DataSafe, Inc.,
Thomas Reis, Rob Reis and Scott Reis (“Defendants™) shall provide supplemental responses,
without objections, to these discovery requests no later than 20 days following the hearing.

FACTUAL BACKGROUND

This case arises from the destruction of original artwork and writings by musician Jerry
Garcia, which Plaintiffs stored with Defendant DataSafe, Inc. (“DataSafe™) for secure storage.
On March 11, 2022, Plaintiffs filed this action. On August 22, 2024, Plaintiffs filed their
operative Second Amended Complaint (“SAC”) alleging the following causes of action: 1)
Trespass to Chattels; 2) Conversion; 3) Negligence; 4) Breach of Contract; 5) Deceit; 6) Deceit;
7) Theft; 8) Voidable Transactions; and 9) Liability of Shareholders/Members.

Plaintiffs now seek to compel further responses to Special Interrogatories, Set One, Nos.
8-14 and Requests for Production of Documents, Set One, Nos. 9-12.

STANDARD

A party may file a motion compelling further answers to interrogatories and requests for
production if it finds that the response is inadequate, incomplete, or evasive, or an objection in
the response is without merit or too general. (Code of Civ. Proc., §§ 2030.300, 2031.310.)

Moreover, a party moving to compel a further response to a document demand has the
initial burden of setting forth “specific facts showing good cause justifying the discovery sought
by the demand.” (Code Civ. Proc., § 2031.310(b)(1); Kirkland v. Superior Court (2002) 95
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Cal.App.4th 92, 98.) To establish “good cause,” the burden is on the moving party to show both
relevance to the subject matter and specific facts justifying discovery. (Glenfed Develop. Corp.
v. Sup. Ct. (1997) 53 Cal.App.4th 1113, 1117.) Once good cause is established, the responding
party has the burden to justify any objections made to document disclosure. (Kirkland, supra, 95
Cal.App.4th at 98.)

DISCUSSION

The scope of discovery is one of reason, logic and common sense. (Lipfon v. Superior
Court (1996) 48 Cal.App.4th 1599, 1612.) The right to discovery is generally liberally construed.
(Williams v. Superior Court (2017) 3 Cal.5th 531, 540.) “California law provides parties with
expansive discovery rights.” (Lopez v. Watchtower Bible & Tract Society of N.Y., Inc. (2016) 246
Cal.App.4th 566, 590-591.) Specifically, the Code provides that “any party may obtain discovery
regarding any matter, not privileged, that is relevant to the subject matter involved in the pending
action or to the determination of any motion made in that action, if the matter either is itself
admissible in evidence or appears reasonably calculated to lead to the discovery of admissible
evidence.” (Code of Civ. Proc., § 2017.010; see also Garamendi v. Golden Eagle Ins. Co. (2004)
116 Cal.App.4th 694, 712, fn. 8.) “For discovery purposes, information is relevant if it “might
reasonably assist a party in evaluating the case, preparing for trial, or facilitating settlement...”
(See Lopez, supra, 246 Cal.App.4th at 590-591.) “Admissibility is not the test and information[,]
unless privileged, is discoverable if it might reasonably lead to admissible evidence.” (/d.)
“These rules are applied liberally in favor of Defendants opposition argues discovery, and
(contrary to popular belief), fishing expeditions are permissible in some cases.” (Id.)

At issue in this motion are requests for financial information regarding the 2020 sale of
DataSafe to a third party Vital Records Control, LLC (“VRC”) by way of an Asset Purchase
Agreement (“APA”). The APA had previously been produced by DataSafe, but had been
redacted as to the consideration and economic terms of the sale. The discovery requests
specifically seek information regarding the consideration that DataSafe received in exchange for
transferring its assets to VRC (Special Interrogatories Set 1, No. 8; Requests for Production Set
1, No. 9), the negotiation of the terms of the APA (Requests for Production, Set 1, No. 10), and
the structure of the Sale (Requests for Production Set 1, No. 11). Plaintiffs also seek information
concerning the distribution of Sale proceeds (Special Interrogatories Set 1, Nos. 9-14; Requests
for Production Set 1, No. 12).

Notably, in response to each of the requests at issue, Defendants objected on the grounds
of relevance only. However, in opposition to the instant motion, Defendants argue the
information is protected by the right to privacy and as a trade secret. Defendants failed to assert
any objection on privacy, confidentiality, or trade-secret grounds in their verified responses.
Under Code of Civil Procedure sections 2030.290(a) and 2031.300(a), the failure to timely serve
objections constitutes a waiver of all objections, including those based on confidentiality or
privilege. Because a corporation possesses no independent constitutional privacy right, and
because any claim of confidentiality must be preserved through proper objection DataSafe has
arguably waived the responding party has waived any basis to withhold its financial records.
Moreover, there is no provision for filing subsequent objections. Thus, even where a timely
response is made, the responding party cannot later add objections without a court order granting }
relief from the waiver. (Scottsdale Ins. Co. v. Sup. Ct. (1997) 59 Cal.App.4th 263, 273.) [
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To the extent Defendants preserved any right to privacy, although fundamental, the
constitutional right of privacy is not absolute. (Britt v. Sup. Ct. (1978) 20 Cal.3d 844, 855.)
Additionally, while corporations have some right to privacy, it is not a constitutional or
fundamental right. (See Ameri-Medical Corp. v. Workers' Comp. Appeals Bd. (1996) 42
Cal.App.4th 1260, 1287-88, as modified on denial of reh’g (Mar. 28, 1996); see also, SCC
Acquisitions, Inc. v. Sup. Ct. (2015) 243 Cal.App.4th 741, 756 [“The corporate right to privacy is
a lesser right than that held by human beings and is not considered a fundamental right.”])
Because the right to privacy is not constitutionally protected, to determine whether discovery
infringes on that right, courts use the following balancing test: “The discovery’s relevance to the
subject matter of the pending dispute and whether the discovery appears reasonably calculated to
lead to the discovery of admissible evidence is balanced against the corporate right of privacy. ...
Doubts about relevance generally are resolved in favor of permitting discovery.” (SCC
Acquisitions, supra, 243 Cal.App.4th at 756 [internal citations and quotations omitted].)

Plaintiffs have established that the subject discovery requests are relevant to whether
DataSafe transferred its assets to VRC “with the intent to hinder, delay, or defraud creditors” as
necessary to prove Plaintiffs’ claim for voidable transactions under the Uniform Voidable
Transactions Act, California Civil Code section 3439 et seq. (8th cause of action). Moreover, the
requests seek information relevant to determine whether the individual defendants may be liable
for the accounting and return of the assets that belonged to DataSafe to establish their claim for
liability for shareholders/members under Corporations Code sections 200, et seq. and/or
17707.07 (9th cause of action).

Given Plaintiffs have established a particularized need for private confidential
information as directly bearing on their claims for voidable transfer and liability of shareholders,
and Defendants undisputed waiver of its limited privacy right, the motions are granted.
Defendants are compelled to provide substantive responses, without objections, and produce
responsive documents no later than 20 days following the hearing.

No sanctions were requested.

All parties must comply with Marin County Superior Court Local Rules, Rule 2.10(B)
to contest the tentative decision. Parties who request oral argument are required to appear in
person or remotely by ZOOM. Regardless of whether a party requests oral argument in
accordance with Rule 2.10(B), the prevailing party shall prepare an order consistent with the
announced ruling as required by Marin County Superior Court Local Rules, Rule 2.11.

The Zoom appearance information for November, 2025 is as follows:
https://marin-courts-ca-gov.zoomgov.con/j/1615487764pwd=0b4B5J7LL KcpnkxzJjiEOSHNzEGafG. 1

Meeting ID: 161 548 7764

Passcode: 502070

If you are unable to join by video, you may join by telephone by calling (669) 254-5252
and using the above-provided passcode. Zoom appearance information may also be found on
the Court’s website: hitps:// www.marin.courts.ca.goy
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SUPERIOR COURT OF CALIFORNIA
COUNTY OF MARIN

DATE: 11/12/25 TIME: 1:30 P.M. DEPT: H CASE NO: CV2300652
PRESIDING: HON. SHEILA S. LICHTBLAU

REPORTER: CLERK: ALINA ANDRES

PETITIONER: YES INMY BACKYARD

VS.

DEFENDANT: CITY OF SAUSALITO

NATURE OF PROCEEDINGS: WRIT OF MANDATE HEARING

RULING

Petitioner Yes in My Back Yard, a California nonprofit corporation’s (“Petitioner”) Petition for
Writ of Mandate is DENIED.

BACKGROUND

The Housing Element Law and the Housing Element Adoption Process

Each city and county in California is required to periodically prepare “a comprehensive, long-
term general plan for the physical development of the county or city.” (Gov. Code, § 65300.)
Every general plan must include a housing element. (Gov. Code, § 65302, subd. (i).)
Government Code, section 65580 ef seq. (the “Housing Element Law”) sets forth the
requirements for these housing elements. One of the fundamental requirements of a housing
element is that it “identify adequate sites for housing . . . and . . . make adequate provision for the

existing and projected needs of all economic segments of the community.” (Gov. Code, §
65583.)

The California Department of Housing and Community Development (“HCD”) administers the
Housing Element Law. Housing elements are renewed cyclically. (See Gov. Code, § 65588.)
Each renewal cycle, HCD determines the existing and projected need for housing for each region
of the state (“regional housing need allocation” or “RHNA?”). (Gov. Code, § 65584, subd. (a)(1).)
A region’s RHNA is then divided up among the localities in the region. Every locality’s RHNA
is divided up by income level. For example, a city might have an RHNA of 400 homes, of which
100 must be developed to serve the housing needs of “very low income” persons, 100 for “lower

income” persons, 100 for “moderate income” persons, and 100 for “above moderate income”
persons. (See Gov. Code, §§ 65584, subds. (a)(1), (f).)
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A housing element must include “[a]n inventory of land suitable and available for residential
development[.]” (Gov. Code, § 65583, subd. (a)(3).) “[L]and suitable and available for
residential development” includes not just vacant land, but nonvacant sites with “realistic and
demonstrated potential for redevelopment” for housing purposes. (/bid.; see also Gov. Code, §
65583.2, subd. (a)(3)-(4).) Each locality is to use this inventory of land to “identify sites
throughout the community . . . that can be developed for housing within the planning period and
that are sufficient to provide for the jurisdiction’s share of the regional housing need for all
income levels[.]” (Gov. Code, § 65583.2.) Each jurisdiction must identify enough such sites to
develop the number of homes specified in its RHNA.

To the extent a city includes nonvacant sites in its inventory, the housing element must specify
the “additional development potential for each site within the planning period” and explain the
methodology used to determine such development potential, which must consider specified
factors, including (but not limited to) “the extent to which existing uses may constitute an
impediment to additional residential development,” “existing . . . contracts that would . . .
prevent redevelopment,” and “market conditions.” (Gov. Code, § 65583.2, subd. (g)(1).)
Additionally, where a city relies on nonvacant sites to accommodate 50% or more of its RHNA
for lower income households, the methodology used to determine additional development
potential must “demonstrate that the existing use [of the site] does not constitute an impediment
to additional residential development during the period covered by the housing element.” (Gov.
Code, § 65583.2, subd. (g)(2).) The existing use is presumed to impede additional residential
development “absent findings based on substantial evidence that the use is likely to be
discontinued during the planning period.” (Ibid.)

When a city has finished drafting its housing element, its planning agency must submit the draft
to HCD for review before the city adopts it. (Gov. Code, § 65585, subd. (b)(1).) HCD is to
determine whether the draft substantially complies with the Housing Element Law. (Gov. Code,
§ 65585, subd. (d).) If HCD determines that the draft is not substantially compliant, the city must
either change the draft to make it substantially compliant or adopt the draft without changes, but
with an accompanying explanation of why the city believes the draft in fact complies with the
Housing Element Law. (Gov. Code, § 65585, subd. (f).)

Once the city adopts its housing element, it must submit it to HCD again. (Gov. Code, § 65585,
subd. (g).) HCD will then review the adopted housing element a second time. (Gov. Code, §
65585, subd. (h).) If HCD finds the housing element substantially compliant with the Housing
Element Law, it is rebuttably presumed to be valid in any court action taken to challenge its
validity. (Gov. Code, § 65589.3.)

The Petition

The Original Petition in this matter was filed on March 8, 2023. An Amended Petition was filed
on May 30, 2024. After Respondent demurred to the Amended Petition and that demurrer was
sustained with leave to amend as to the Second Cause of Action, the now operative Second
Amended Petition (“SAP”) was filed on October 16, 2024.

The SAP alleges that respondent the City of Sausalito’s (“Respondent” or “the City”’) RHNA is
724 homes, of which 315 must be lower-income homes. (SAP, §48.) Around August 2022, the
Page 2 of 15
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City released a draft housing element for public comment. (/d., at § 51.) The draft stated that the
City could accommodate development of 508 lower-income homes, but the ability to develop
320 of the 508 would depend on removing certain constraints associated with two City
ordinances, Ordinance 1022 and Ordinance 1128 (the “Ordinances”). (Id., at 4 52-53.) The draft
proposed to have the City fund an election to determine whether the constraints would be
removed. (Id., at § 55.) On October 22, 2022, the City submitted a revised draft housing element
to HCD for review. (Id., § 62.)

On January 26, 2023, HCD found that the draft housing element the City had submitted to HCD
would not substantially comply with the Housing Element Law. (Id., 9 89.) Three days later, on
January 29, the City published a new draft housing element. (/d., at § 101.) This draft presented
“two options” to achieve the City’s RHNA, which differed in the number of lower-income
homes the City would state it had capacity to develop. (Id., at g9 102-103.) It also acknowledged
that 208 of the lower-income homes needed to satisfy the City’s RHNA could not be developed
unless the Ordinances were changed, and it made no proposals for addressing community
opposition that stood as a barrier to changing the Ordinances by a vote. (/d., at § 105.)

The day after the City made this most recent draft available to the public, it voted to adopt the
draft as its housing element. (Id., § 107.) The City published the written, adopted housing
element to the public for the first time during the week of February 27, 2023. (Id., at § 160.) The
housing element claims capacity for 391 lower-income homes, 194 of which it allocates to sites
that can only be used for such development if the Ordinances are changed. (/d., at ] 161-162.) It
also allocates lower-income housing to sites that have been identified by public commenters as
unrealistic for housing development during the period covered by the housing element. (/d., at

163.)

On April 25, 2023, the City submitted a revised version of the newly adopted housing element to
HCD. (1d., § 198.) Days later, HCD advised the City that the modified housing element was in
substantial compliance with the Housing Element Law. (/d., at §9209-211.)

Petitioner concludes that the City violated the Housing Element Law while rushing to develop its
Sixth Cycle Housing Element before the January 31, 2023 deadline by failing to identify
adequate sites and failing to implement the programs necessary for identified sites to become
buildable, failing to proceed in the manner required by law by providing inadequate notice, and
violating CEQA by decoupling the sixth revision of its housing element from CEQA review to
avoid the same deadline. (SAP, Y §, 11-12, 26-27, 122.)

Petitioner states causes of action for violation of California Environmental Quality Act
(“CEQA”), violation of Housing Element Law, failure to implement Housing Element Programs,
failure to proceed in a Manner Required by Law, and Declaratory Relief.

The SAP seeks:

1. A writ of mandate invalidating the City’s sixth revised housing element;

2. A writ of mandate directing the City to comply with CEQA and all other applicable
state and Local laws and regulations;
Page 3 of 15
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3. A writ of mandate directing the City to make adequate provision for its lower income
housing need in accordance with state law in its eventual CEQA-compliant revised
housing element;

4. An injunction or order providing relief under Section 65755;

5. A declaration that the City is, and has been, out of compliance with the Housing
Element Law from February 1, 2023, until the City lawfully adopts a sixth revised
housing element that the Court finds in substantial compliance with both CEQA and
the Housing Element Law; and

6. A declaration that the City may not rely on paragraphs (1) or (5) of subdivision (d) of
Section 65589.5 of the Government Code, also known as the Housing Accountability
Act or “HAA,” to disapprove a housing development project—or condition approval
In A Manner That Renders Such Project Infeasible—So Long As Such Project Meets
The affordability requirements described in paragraph (3) of subdivision (h) of the
HAA and complies with CEQA;

Along with fees, costs, and other relief the Court deems necessary. (SAP, Demand, 49 1-9.)
REQUESTS FOR JUDICIAL NOTICE

Petitioner’s unopposed Requests for Judicial Notice in Support of Opening Brief Nos. 1-9 are
GRANTED. (Evid. Code, §§ 452, subd. (c), 453.)

Respondent’s unopposed Requests for Judicial Notice in Support of Opposition Nos. 1-2 are
GRANTED. (Evid. Code, §§ 452, subd. (c), 453.)

Petitioner’s Requests for Judicial Notice in Support of Reply Brief Nos. 1-8 are GRANTED.
(Evid. Code, § 452, subds. (b), (h).) However Judicial Notice is granted only as to the existence
of the documents (and their filing dates, if applicable) not as to the truth of the statements
contained therein.

OBJECTIONS TO EVIDENCE

Respondent’s Evidentiary Objections to Petitioner’s Request for Judicial Notice in Support of
Reply Brief Nos. 1-8 are OVERRULED.

Objections 1-6 are made with regards to the Requests for Judicial Notice of preliminary
applications. While Respondent’s arguments would normally be well taken, Judicial Notice of
these applications was appropriate in light of the mootness argument raised in the Opposition.
As discussed above, Judicial Notice was granted as to the existence of the documents and their
dates, but not of any of the statements contained therein.

LEGAL STANDARD
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Petioner’s CEQA and Failure to Proceed in the Manner Required by Law causes of action are
brought under both Code of Civil Procedure sections 1085 and 1094.5, while the House Element
Law causes of action are brought solely under 1085.

1085

“A writ of mandate may be issued by any court to any inferior tribunal, corporation, board, or
person, to compel the performance of an act which the law specially enjoins, as a duty resulting
from an office, trust, or station, or to compel the admission of a party to the use and enjoyment of
a right or office to which the party is entitled, and from which the party is unlawfully precluded
by such inferior tribunal, corporation, board, or person.” (Code Civ. Proc., § 1085(a).)

There are two essential requirements to the issuance of an ordinary writ of mandate under Code
of Civil Procedure section 1085: (1) a clear, present and ministerial duty on the part of the
respondent, and (2) a clear, present and beneficial right on the part of the petitioner to the
performance of that duty. (California Ass'n for Health Services at Home v. Department of Health
Services (2007) 148 Cal. App.4th 696, 704.) “An action in ordinary mandamus is proper where
... the claim is that an agency has failed to act as required by law.” (/d., at 705.) Petitioner “bears
the burden of proof in a mandate proceeding brought under Code of Civil Procedure section
1085.” (California Correctional Peace Olfficers Assn. v. State Personnel Bd. (1995) 10 Cal.4th
1133, 1154.)

“An ordinary mandamus action under Code of Civil Procedure section 1085 permits judicial
review of ministerial duties as well as quasi-legislative acts of public agencies.... Mandamus may
issue to correct the exercise of discretionary legislative power, but only if the action taken is so
palpably unreasonable and arbitrary as to show an abuse of discretion as a matter of law. This is
a highly deferential test.” (Carrancho v. California Air Resources Board (2003) 111 Cal.App.4th
1255, 1264-65.) “A court must ask whether the public agency's action was arbitrary, capricious,
or entirely lacking in evidentiary support, or whether the agency failed to follow the procedure
and give the notices the law requires.” (County of Los Angeles v. City of Los Angeles (2013) 214
Cal.App.4th 643, 654.)

“‘On questions of law arising in mandate proceedings, [the court] exercise[s] independent
judgment.’ .... Interpretation of a statute or regulation is a question of law.” (Christensen v.
Lightbourne (2017) 15 Cal.App.5th 1239, 1251.)

1094.5

Section 1094.5 is the administrative mandamus provision providing the procedure for judicial
review of adjudicatory decisions rendered by administrative agencies. (Topanga Ass'n for a
Scenic Community v. County of Los Angeles, (1974) 11 Cal.3d 506, 514-15.) Section 1094.5(a)
states, in pertinent part, that “[w]here the writ is issued for the purpose of inquiring into the
validity of any final administrative order or decision made as the result of a proceeding in which
by law a hearing is required to be given, evidence is required to be taken, and discretion in the
determination of facts is vested in the inferior tribunal, corporation, board, or officer, the case
shall be heard by the court sitting without a jury.”

Page 5 of 15
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Under section 1094.5(b), the pertinent issues are: (1) whether the respondent has proceeded
without jurisdiction; (2) whether there was a fair trial; and (3) whether there was a prejudicial
abuse of discretion. An abuse of discretion is established if the respondent has not proceeded in
the manner required by law, the decision is not supported by the findings, or the findings are not
supported by the evidence. (Code Civ. Proc., § 1094.5(b).)

In general, an agency is presumed to have regularly performed its official duties. (Evid. Code, §
664.) Therefore, the petitioner seeking administrative mandamus has the burden of proof. (Steele
v. Los Angeles County Civil Service Commission, (1958) 166 Cal.App.2d 129, 137; see also
Afford v. Pierno, (1972) 27 Cal.App.3d 682, 691 [“[T]he burden of proof falls upon the party
attacking the administrative decision to demonstrate wherein the proceedings were unfair, in
excess of jurisdiction or showed prejudicial abuse of discretion.”].)

To determine what standard of review to apply, courts examine whether the administrative
decision “substantially affect[s] vested, fundamental rights.” (Bixby v. Pierno (1971) 4 Cal.3d
130, 143.) “If the decision of an administrative agency will substantially affect such a right, the
trial court not only examines the administrative record for errors of law but also exercises its
independent judgment upon the evidence disclosed in a limited trial de novo.” (Id., at 142.) “If
the administrative decision does not involve, or substantially affect, any fundamental vested
right, the trial court must still review the entire administrative record to determine whether the
findings are supported by substantial evidence and whether the agency committed any errors of
law, but the trial court need not look beyond that whole record of the administrative
proceedings.” (Id., at 144.) “The courts must decide on a case-by-case basis whether an
administrative decision or class of decisions substantially affects fundamental vested rights and
thus requires independent judgment review,” (Id., at 144.)

DISCUSSION

I. Respondent Argues All Challenges to Original Housing Element are Waived/Moot
Since an Amended Housing Element was Adopted Post Petition

As an initial matter, when Petitioner filed this action, it challenged the City’s then-operative sixth
revised housing element (the “Original Housing Element”) on the grounds that it violated the
CEQA and the Housing Element Law. Since that filing, the City has rescinded the Original
Housing Element, certified a full Environmental Impact Report (“EIR”), and adopted an
amended sixth revised housing element (the “Amended Housing Element”), which HCD
determined is in substantial compliance with Housing Element Law. (Augmented Administrative
Record “AUGAR” 25871-25874.) Despite the new legislation, Petitioner did not to amend its
petition to bring any specific challenges targeting the Amended Housing Element and did not
argue any of the challenges raised in the SAP apply to the Amended Housing Element in the
opening brief, with the exception of the Site Inventory challenge, to be discussed in more detail
below.

Respondent argues that this choice carries significant consequences in this litigation.

The Amended Housing Element
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The Amended Housing Element and associated environmental impact report process consisted of
the following (AUGAR15756):

- A Notice of Preparation of a Draft Environmental Impact Report for the Amended
Housing Element (“Draft EIR”) on July 17, 2024. (AUGAR16635.)

- The posting of initial drafts of proposed amendments on August 15, 2024. (Ibid.)

- Release of Notice of Availability and published the Draft EIR for public review by
September 4, 2024. (AUGAR25277-25280.)

- A published Recirculated Draft EIR for public review, beginning on December 13,
2024 and concluding on January 27, 2025. (AUGAR15757.)

- By February 14, 2025, the Amended Housing Element’s Final EIR (“FEIR”) was
published for public review. (AUGAR16635.)

- A few days later, on February 19, 2025, the Planning Commission held a public
hearing on the proposed Amended Housing Element and associated EIR, whereby the
Planning Commission recommended adoption of the Adopted Housing Element and
certification of the supporting EIR. (AUGAR16636.)

- Subsequently, the City Council held a noticed public hearing, and, after considering
the Amended Housing Element, provided feedback and directed certain changes to
the Amended Housing Element. (/bid.)

- In order to correct certain aspects of the Amended Housing Element, the City
withdrew the current version from HCD review. (/bid.)

- Following further revisions, the City publicly posted the revised Amended Housing
Element on March 27, 2025. (Ibid.)

- On April 1, 2025, the City submitted the revised Amended Housing Element to HCD
for its review and approval. (Ibid.)

- OnMay 1, 2025, at HCD’s request, HCD met with the City to discuss the Amended
Housing Element, whereby HCD requested the City undertake two revisions to its

"March 27, 2025 submitted Amended Housing Element. (AUGAR22293.)

- OnMay 5, 2025, HCD set up a follow-up meeting with the City to discuss finalizing
the changes requested by HCD. (/bid.)

- The following day, on May 6, 2025, the City publicly posted the revised Amended
Housing element, and thereafter resubmitted it to HCD. (AUGAR22293, 25526.)

- On May 22, 2025, HCD informed the City via letter that the Amended Housing
Element was found to be substantially compliant with Housing Element Law.
(AUGAR25526.)

- On May 27, 2025, at a noticed public meeting, the City rescinded the Original
Housing Element, certified the Amended Housing Element EIR, and adopted the
Amended Housing Element. (AUGAR16634-17158.)

- On June 4, 2025, the City submitted the adopted Amended Housing Element to HCD
for review, and on July 1, 2025, HCD issued its determination pursuant to
Government Code section 65585(h), that the Amended Housing Element, as adopted,
was in substantial compliance with Housing Element Law. (AUGAR25871-25874.)

Courts generally refrain from issuing purely advisory opinions, and instead only decide a
controversy “by a judgment which can be carried into effect.” (Wilson & Wilson v. City Council
of Redwood City (2011) 191 Cal.App.4th 1559, 1573.) The pivotal question to determine
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whether a case is moot is “whether the court can grant the plaintiff any effectual relief.” (/d., at p.
1574;

Vichy Springs Resort, Inc. v. City of Ukiah (2024) 101 Cal.App.5th 46, 55, review denied (July
10, 2024).)

While a change in the applicable law may moot a matter, “[t[here are special circumstances
under which a court may address the allegations of a complaint as they relate to the prior
legislation. Where parts of a statute are reenacted in toto in subsequent legislation, the original
challenge is not moot. [Citation.] Similarly, the merits of the prior controversy may be examined
if they embrace “a matter of general public interest and there is a likelihood of recurrence of the
controversy between ... others similarly situated.” (Davis v. Superior Court (1985) 169
Cal.App.3d 1054, 1058.)

A. The SAP and Opening Brief Fail to Challenge the Amended Housing Element
for the Most Part

The Amended Housing Element was adopted May 27, 2025. The Opening Brief was filed on
July 18, 2025. Despite this, Petitioner focused its Opening Brief on the Original Housing
Element. (See Opening Brief (“OB”) pp. 1-16.) Indeed, the Amended Housing Element is not
discussed until page 16. (/d., at pp. 16-19.)

i CEQA

Petitioner’s arguments in the OB are that Respondent violated CEQA by “decoupling” adoption
of the Original Housing Element from the EIR (/d., at p. 24), by filing a deficient NOE for the
Original Housing Element (/d., at p. 25.), and that the EIR done for the Amended Housing
Element “confirms” the approval of the Original Housing Element would have “significant and
unavoidable impacts” (/bid.). Based on these arguments, Petitioner concludes “[t]here can be no
question that the City violated CEQA” and asks the Court to set side approval of the Original
Housing Element.” (Id., at pp. 25, 26. Emphasis added.)

In terms of relief demanded under CEQA, the SAP seeks a “writ of mandate invalidating the
City’s sixth revised housing element” and a writ of mandate “directing the City to comply with
CEQA.” (SAP, Demand, 99 1, 2.) The SAP is clear that the “sixth revised housing element”
refers to what has been defined herein as the Original Housing Element. (See SAP, q, 160 262.)

The relief requested, setting aside/invalidating the Original Housing Element, is now moot since
the Original Housing Element has been rescinded. (AUGAR16636.) Although Petitioner
implies characterization of the Original Housing Element as being “rescinded” is semantics or
word games, this is the actual language used in the City Council’s May 27, 2025 resolution.
(AUGAR16634, 16636 [“NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL
OF THE CITY OF SAUSALITO: SECTION 1. The City rescinds the 6th Cycle Housing
Element adopted on January 30, 2023”].) McCann v. City of San Diego (2023) 94 Cal.App.5th
284, establishes that rescinding project approvals is one way to satisfy a writ directing a city to
void project approvals. (/d., at p. 295.) This confirms that the requested relief (“invalidating” or
“setting aside” the Original Housing Element) is moot in light of the recission of that same
housing element.
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Petitioner’s reliance on Save Tara v. City of West Hollywood (2008) 45 Cal.4th 116 is misplaced.
Save Tara held that the belated preparation of an EIR did not render an appeal moot. Here it is
not argued that the belated adoption of an EIR renders the CEQA challenge to the Original
Housing Element moot. Rather, it is the recission of that same housing element and the adoption
of new one that renders claims made only against the Original Housing Element and not raised
against the Amended Housing Element waived/moot.

The Court need not and does not address whether Petitioner could have argued its CEQA
challenges (as stated in the SAP) against the Amended Housing Element in its OB since the OB
did not purport to do so. Instead, Petitioner continued to challenge the Original Housing
Element. To the extent that Petitioner could have applied the CEQA challenge to the operative
Amended Housing Element, Petitioner waived those arguments by failing to make them.

ii. Housing Element

The relief sought in demands 2-4 is also waived/moot for these same reasons. (SAP, Demand, §{
2-4 [seeking “writ of mandate directing the City to comply with CEQA and all other applicable
state and Local laws and regulations,” a “writ of mandate directing the City to make adequate
provision for its lower income housing need in accordance with state law in its eventual CEQA-

compliant revised housing element,” and an “injunction or order providing relief under Section
657551

For example, Petitioner argues that the City “clearly failed to follow the procedures required by
the Planning and Zoning Law when it approved the Original Housing Element.” (OB, at p.
28:22-23.) Petitioner then concludes the City prejudicially abused its discretion by failing to
proceed in the manner required by law when the City’s rush to adopt something by the statutory
deadline prevented meaningful public review; HCD never reviewed the version adopted (aka the
Original Housing Element) by the City Council at a public hearing; and the City Council never
adopted the Original Housing Element that HCD found in substantial compliance with the
Housing Element Law. As a result, the Original Housing Element is void and must be set aside.
(OB 30:25-28; 31;1-2.) Petitioner’s next argument is that “The City Failed to Implement its
Original Housing Element.” (OB, p. 31:3; 32:4-28.)

To the extent these arguments are made against the non-operative Original Housing Element and
not against the Amended Housing Element, they are moot/waived for the reasons discussed
above.

The only argument in the Opening Brief that is not specifically limited to the Original Housing
Element is that the City’s Housing Element site inventory is legally inadequate. (OB, p. 34:1-
43:9.) The Court will address this argument below.

a. To the Extent Claims are Moot, the Public Interest Exception
Does Not Save Them
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The public interest exception to mootness is a discretionary exception that allows a court to
decide an otherwise moot issue when the case presents an issue of broad public interest. (City of
Morgan Hill v. Brown (1999) 71 Cal.App.4th 1114, 1121 fn. 5.)

Here, the CEQA and Housing Law challenges to the Original Housing Element are fact-specific
to the rescinded law. The environmental review conducted for the Original Housing Element has
been entirely superseded by the CEQA review conducted for the now operative Amended
Housing Element (the certified Amended Housing Element EIR). Likewise, the Housing
Element Law arguments concern the notice and public-review steps taken for that rescinded
action. It is unlikely these fact specific patterns will reoccur.

To the extent Petitioner’s claims are moot, the Court declines to address them under the public
interest exception to mootness.

iii. Declaratory Relief

The Declaratory Relief Petitioner seeks in the SAP is nof moot. (SAP, Demand, 9 5-6.) For
example, Petitioner seeks a “declaration that the City is, and has been, out of compliance with
the Housing Element Law from February 1, 2023, until the City lawfully adopts a sixth revised
housing element that the Court finds in substantial compliance with both CEQA and the Housing
Element Law; and ...[a] declaration that the City may not rely on paragraphs (1) or (5) of
subdivision (d) of Section 65589.5 of the Government Code, also known as the Housing
Accountability Act or “HAA,” to disapprove a housing development project—or condition
approval in a manner that renders such project infeasible—so long as such project meets the
affordability requirements described in paragraph (3) of subdivision (h) of the HAA and
complies with CEQA.” (lbid.)

As demonstrated by Petitioner’s Requests for Judicial Notice Nos. 1-6, these demands remain at
issue, even in light of the rescinded Original Housing Element and newly adopted Amended
Housing Element. For example, if the City was out of compliance with the Housing Element
Law from February 1, 2023 until the adoption of the Amended Housing Element on May 27,
2025, then applications submitted during this time period may be subject to the “Builder’s
Remedy” under Government Code section 65589.5, etc.

While the Declaratory Relief claims may not be moot, they were abandoned/waived when
Petitioner failed to brief them in their OB. Respondent identified this waiver in the opposition
(Oppo. pp. 20:3-5; 29:25-26) and Petitioner did not argue otherwise in the reply.

II. Site Inventory Adequacy

Site Inventory adequacy is the one argument clearly raised in the OB against the Amended
Housing Element in the OB. (See OB p. 39:3-5; 43:15-16 [the City’s Amended Housing
Element did not fix the fundamental flaws of the City’s Site Inventory].)

The determination of the merits of the Site Inventory challenge to the Amended Housing
Element is properly before this Court. (See Davis v. Superior Ct., supra, 169 Cal.App.3d at p.
1061.)
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A. Petitioner Bears the Burden

On May 27, 2025, at a noticed public meeting, the City rescinded the Original Housing Element,
certified the Amended Housing Element EIR, and adopted the Amended Housing Element.
(AUGAR16634-17158.) On June 4, 2025, the City submitted the adopted Amended Housing
Element to HCD for review, and on July 1, 2025, HCD issued its determination pursuant to
Government Code section 65585(h), that the Amended Housing Element, as adopted, was in
substantial compliance with Housing Element Law. (AUGAR25871-25874.)

Although the Housing Element Law establishes a rebuttable presumption of validity for certified
housing elements (Gov. Code, § 65589.3), a rebuttable presumption “merely shifts the burden of
proof to show the presumption is not correct.” (Martinez v. City of Clovis (2023) 90 Cal.App.5th
193, 243, review denied (July 19, 2023), citing West Washingfon Properties, LLC v. Department
of Transportation (2012) 210 Cal.App.4th 1136, 1143—1144.) “Put another way, courts
generally will not depart from the HCD's determination unless ‘it is clearly erroneous or
unauthorized.”” (Martinez, supra, at p. 243.)

A. Non-Vacant Site Rules

A recent Court of Appeal case provides a helpful overview of the requirements related to Non-
Vacant Sites. (See New Commune DTLA LLC v. City of Redondo Beach (2025) __ Cal.Rptr.3d
__, No.B336042, 2025 WL 2886322 (Cal. Ct. App. Oct. 10, 2025 (“New Commune”).) It
states:

Housing elements must contain an “inventory of land suitable and available for
residential development, including vacant sites and sites having realistic and
demonstrated potential for redevelopment during the planning period to meet the
locality's housing need for a designated income level ....” (§ 65583, subd. (a)(3).)
HCD's guidelines define “vacant site” as “a site without any houses, offices,
buildings, or other significant improvements on it.” Development of the land or
the addition of permanent structures on the property constitute improvements. In
identifying sites, cities must consider “the extent to which existing uses may
constitute an impediment to additional residential development” and “any existing
leases or other contracts that would perpetuate the existing use or prevent
redevelopment of the site for additional residential development.” (§ 65583.2,
subd. (g)(1).) When a city uses nonvacant sites to satisfy more than 50 percent of
the lower income housing need, cities must “demonstrate that the existing use ...
does not constitute an impediment to additional residential development during
the period covered by the housing element.” (/d., subd. (g)(2).) An existing use is
presumed to impede additional residential development, “absent findings based on
substantial evidence that the use is likely to be discontinued during the planning
period.” (Ibid.) Substantial evidence is reasonable, relevant, and credible evidence
of solid value which “a reasonable mind might accept as adequate to support a
conclusion.” (California Youth Authority v. State Personnel Bd. (2002) 104
Cal.App.4th 575, 584-585, 128 Cal.Rptr.2d 514.)
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In New Commune, the City sought to accommodate more than half of the lower income housing
needed using nonvacant sites. Petitioner challenged two specific sites.

In challenging the first site, petitioner faulted the City for not having confirmed with the property
owners that the site was free from any lease requirements and that the property owners would
agree to the development of housing on their properties. In support of these assertions, New
Commune refers to the City housing element's statement that the City “will engage” with its
economic development agency to “facilitate direct and targeted communications with property
owners” concerning redevelopment. The court held that New Commune failed to show that
development of lower income housing on the site was physically or financially infeasible, citing
to the facts that the housing element stated that residential development on the site would not
require displacement of existing uses, the City retained an expert who assessed the feasibility of
developing 486 units of very low-income housing on the site and the expert determined the
development was physically and financially feasible. The court held that in light of the HCD
determination that the City's housing element was valid, there was a presumption of validity that
New Commune bore the burden to rebut, and that it had failed to do so.

With respect to the second site, the City cited to a letter from the property owner indicating that
it would welcome development of high-density residential housing on the site. The property
owner also provided examples of other properties where it has incorporated residential housing
into commercial property. New Commune, however, demonstrated that limitations on the site
impeded the development of housing. According to the lease between the property owner and
Vons, the “Common Area” includes the parking areas within the “Zone of Control.” The lease
restricts the landlord from changing the Common Area without Vons's written consent; Vons has
“sole and absolute discretion” to withhold consent. In other words, Vons has the absolute right to
veto the development of housing on the site. Since the City otherwise presented no evidence that
Vons would consent to the development of housing in the Zone of Control, or that the land
outside the Zone of Control could accommodate the number of units claimed by the City in its
housing element, the City did not present substantial evidence that Vons would discontinue its
existing use on the Inglewood Avenue site or that this use will not impede the development of
housing.

i Petitioner’s Arguments
a. Sites Requiring Future Voter Approval

In this case, Petitioner argues that the housing element cannot “ensure” adequate capacity “at all
times” because the inventory relies on parcels whose development potential depends on future
voter approval. (Op. Br., pp. 34:28-37:2 [citing AUGAR 22303-04; Gov. Code, §§ 65583(c)(1),
65583(c)(3), 65584.08, 65863].)

The Amended Housing Element identifies the voter-restricted parcels, sets milestones, and
scheduled a November 4, 2025 special election to remove voter-imposed constraints.
(AUGAR22303-22304, 22310.) This appears on track to be within the rezoning window that
closes January 30, 2026. (AUGAR22303-22304; § 65583, subd. (c)(1)(A).) The Amended

1 The Court notes that the two measures at issue were indeed on the November 4, 2025 ballot.
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Housing Element also includes monitoring and replacement-site procedures to address any
shortfall if one arises. (AUGAR22310.)

The Court finds Petitioner has not met its burden to show that the HCD’s determination of
compliance is clearly erroneous on this ground.

b. Required Analysis for Non-Vacant Sites

Second, Petitioner argues that the City failed to perform the required multi-factor analysis for
non-vacant sites, and failed to make findings that existing uses are likely to be discontinued. (/d.,
at pp. 38:1-21; 40:1-55; 41:12-21, 55-62.)

Housing Element Law requires that a housing element list sites with specified, objective
information and, where a site is non-vacant, describe the existing use, specify additional
development potential within the planning period, and explain the methodology used to
determine that potential. (§ 65583.2, subds. (b)(2), (b)(3), (b)(4)—(5), (b)(7), (g)(1).) When more
than 50% of lower-income capacity is assigned to non-vacant sites, the methodology used to
determine additional development potential shall demonstrate that the existing use does not
constitute an impediment to additional residential development during the period covered by the
housing element. (§ 65583.2, subd. (g)(2).) An existing use is presumed to impede additional
residential development, absent findings based on substantial evidence that the use is likely to be
discontinued during the planning period. (/bid.)

Respondent argues they performed the requisite analysis and that HCD’s certification gives
presumptive validity to their methodology. (AUGAR22321-22326 [non-vacant methodology
and factors].) In Reply, Petitioner argues that Respondent has not complied with section
65583.2(g)(2) specifically.

However, the Amended Housing Element States:

“City-owned sites with existing uses have been reviewed for their development
potential and have the capacity for additional uses in underdeveloped portions of
the site...

The City’s Housing Element team, including City staff and consultants, has
conducted outreach to all property owners of underutilized sites identified in
Appendix D1 as part of the Housing Element Update process. This process has
included providing residents and property owners an opportunity for input
through sending letters a mailer to each property owner, encouraging property
owner input through a mailer, a property owner survey, and project notices, and
responding to property owner inquiries to gauge the property owners’ interest in
accommodating residential uses at these sites. No property owner that is included
in Appendix D has indicated that the anticipated residential capacity identified for
their site is unrealistic to achieve during the planning period. Sites with a property
owner that indicated a lack of interest in new residential development were
removed from the inventory. Adjacent parcels under common or related
ownership are treated as a single site. The City is not aware of any existing leases,
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contracts, or other conditions that would impede the residential development
accommodated by the Inventory and Opportunity Sites during the 6th Cycle. Sites
where the property owner identified interest in residential or mixed use
development were anticipated to be likely to redevelop.”

(AUGAR22323-4. Emphasis added.)

The language regarding the non-vacant sites — “capacity for additional uses in
underdeveloped portions of the site” and “underutilized sites” makes it clear that the City
is referring to development which does not require discontinuation of the current uses.
The City also states that it is unaware of any existing leases, contracts or other conditions
that would impede the residential development allocated. (AUGAR22323.) In contrast to
New Commune, Petitioner has provided no evidence of any impediments to development.
It was only because Vons had a lease which gave it ultimate veto power over a portion of
the site which had been identified for development, that the New Commune court found
the lack of showing that Vons’ use would be discontinued was relevant. That rationale
does not apply in this case.

For these reasons, Petitioner has also failed to demonstrate that HCD’s determination of
compliance was clearly erroneous on this ground.

¢. Capacity and Affordability Allocations

Third, Petitioner argues that the Housing Element’s capacity and affordability allocations are not
“realistic.” (Id., at pp. 38:3-5; 39:1-29; 40:37-45 [citing AUGAR17013-15; Administrative
Record (“AR”) 615, 630, 9458, 947374, 9461, 9471, 9469; Gov. Code,§ 65583.2(c)].)

In determining whether there has been substantial compliance with Housing Element Law, the
court does not examine the merits of the element or the municipality's underlying wisdom in
determining policy. (Hoffmaster v. City of San Diego (1997) 55 Cal.App.4th 1098, 1099.)
Rather, if the municipality has substantially complied with the statutory requirements, the court
will not interfere with the municipality's legislative action in updating or amending the elements
of its general plan, unless the action was arbitrary or capricious or entirely lacking in evidentiary
support. (Ibid.)

Petitioner has not identified any missing elements of statutory analysis. Rather, Petitioner
challenges the conclusions drawn by the City’s analysis. To the extent Petitioner challenges the
methodology used by the City, Petitioner has failed to overcome their burden of showing the
City’s methods were clearly erroneous. (See AUGAR 16929, et seq.; 17013-16.)

Accordingly, this argument also fails.

For these reasons, the Petition is DENIED in its entirety.
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All parties must comply with Marin County Superior Court Local Rules, Rule 2.10(B)
to contest the tentative decision. Parties who request oral argument are required to appear in
person or remotely by ZOOM. Regardless of whether a party requests oral argument in
accordance with Rule 2.10(B), the prevailing party shall prepare an order consistent with the
announced ruling as required by Marin County Superior Court Local Rules, Rule 2.11.

The Zoom appearance information for November, 2025 is as follows:
https://marin-courts-ca-gov.zoomgov.com/j/161548776427pwd=0b4B5J7LLK cpnkxzJjEOSHNzEGafG.1

Meeting ID: 161 548 7764
Passcode: 502070

If you are unable to join by video, you may join by telephone by calling (669) 254-5252
and using the above-provided passcode. Zoom appearance information may also be found on
the Court’s website: hitps://www.marin.courts.ca.goy
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SUPERIOR COURT OF CALIFORNIA
COUNTY OF MARIN

DATE: 11/12/25 TIME: 1:30 P.M. DEPT: H CASE NO: CV0002382
PRESIDING: HON. SHEILA S. LICHTBLAU

REPORTER: CLERK: ALINA ANDRES

PLAINTIFF: SUSAN DAVIA
vs.

DEFENDANT: WALGREEN CO., ET AL

NATURE OF PROCEEDINGS: MOTION - PROTECTIVE ORDER - DISCOVERY
FACILITATOR PROGRAM

RULING
Defendant Walgreen Co.’s (“Defendant”) motion for a protective order is DENIED.
BACKGROUND

This is a case for enforcement of the Safe Drinking Water and Toxic Enforcement Act of
1986 (Health and Safety Code, section 25249.5 ef seq., or “Proposition 65”). Proposition 65
provides that “[n]o person in the course of doing business shall knowingly and intentionally
expose any individual to a chemical known to the state to cause cancer or reproductive toxicity
without first giving clear and reasonable warning to such individual[.]” (Health & Saf. Code, §
25249.6.) Plaintiff Susan Davia (“Plaintiff”) alleges that Defendant manufactures and/or sells
brow kits containing di(2-ethylhexyl)phthalate (DEHP) without providing the warning required
by Proposition 65. (Complaint, 9 3-6.) She asserts a single cause of action for violation of
Proposition 65 and seeks civil penalties and injunctive relief.

The parties entered into a Confidentiality Agreement and Protective Order (the
“Agreement”) on June 2, 2025, and the Court approved it on June 9. (Miner Dec., § 2 & Ex. A.)
They agreed that any party may designate certain documents as “CONFIDENTIAL
DISCOVERY,” including documents that the designating party in good faith believes contain
“[n]on-public communications with regulators or other governmental bodies that are protected
from disclosure by statute or regulation[.]” (/d. at Ex. A, § 2.) Any document so designated
“shall not be used for any purpose except in connection with the prosecution, defense or
attempted settlement” of this case, and may be disclosed only for those purposes and to identified
parties. (Id. at Ex. A, § 8.)

Plaintiff served discovery on Defendant requesting “all documents between Defendants
(to include Defendants’ counsel) and the California Attorney General’s office regarding various
Proposition 65 notices and products.” (Miner Dec., 9 3.) Defendant produced responsive
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communications, designating them “CONFIDENTIAL DISCOVERY” pursuant to the
Agreement. (Id. at 9§ 5.) Defendant now seeks a protective order confirming that certain of these
materials are properly designated confidential.

LEGAL STANDARD

“When an inspection, copying, testing, or sampling of documents . . . has been
demanded, the party to whom the demand has been directed, and any other party or affected
person, may promptly move for a protective order.” (Code Civ. Proc.,! § 2031.060, subd. (a).?)
“The court, for good cause shown, may make any order that justice requires to protect any party
or other person from unwarranted annoyance, embarrassment, or oppression, or undue burden
and expense.” (§ 2031.060, subd. (b).)

DISCUSSION

The documents at issue consist of emails between defense counsel and the California
Attorney General’s Office that the latter designated “CONFIDENTIAL COMMUNICATION”
in the subject line. (Miner Dec., 5 & Ex. B.) Defendant argues that it designated this material
confidential under the Agreement because it is subject to the privilege of Evidence Code, section
1040: “A public entity has a privilege to refuse to disclose official information, and to prevent
another from disclosing official information, if the privilege is claimed by a person authorized by
the public entity to do so and either of the following apply: (1) Disclosure is forbidden by an act
of the Congress of the United States or a statute of this state. (2) Disclosure of the information is
against the public interest because there is a necessity for preserving the confidentiality of the
information that outweighs the necessity for disclosure in the interest of justice[.]” (Evid. Code,

§ 1040, subd. (b).) “Official information” means “information acquired in confidence by a public
employee in the course of his or her duty and not open, or officially disclosed, to the public prior
to the time the claim of privilege is made.” (Evid. Code, § 1040, subd. (a).) The burden of
showing that the privilege applies is on the party asserting the privilege. (See Marylander v.
Superior Court (2000) 81 Cal.App.4th 1119, 1128.)

“A public entity has a privilege to refuse to disclose official information, and to prevent
another from disclosing official information, if the privilege is claimed by a person authorized by
the public entity to do so . ..” (Evid. Code, § 1040, subd. (b) [emphasis added].) There is no
evidence that the Attorney General’s Office has invoked the official information privilege (or
any other evidentiary privilege) or has authorized defense counsel to do so in its stead. The

1 All further statutory references are to the Code of Civil Procedure unless otherwise indicated.

2 Defendant brought this motion pursuant to Sections 2017.020 and 2025.420. Section 2017.020 cannot help
Defendant because Defendant is not trying to “limit the scope of discovery” (§ 2017.020, subd. (a)), but instead to
control how Plaintiff treats material that has already been produced. Section 2025.420 authorizes a motion for a
protective order in connection with a deposition and so is irrelevant here. (§ 2025.420, subds. (a), (b).) The proper
statute to use in Defendant’s case is Section 2031.060, which governs motions for protective orders in connection
with document requests. The standard applicable to a motion under Section 2031.060 is identical to that applicable
to a motion under Section 2025.420. (Compare § 2025.420, subd. (b) to § 2031.060, subd. (b).) Because Defendant
brought the motion under a statute with the same substantive standard as the correct one, and because Plaintiff did
not object to Defendant’s citing the wrong statute, the Court reaches the merits of the motion under Section
2031.060.
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evidence merely shows that the Attorney General’s Office included the phrase
“CONFIDENTIAL COMMUNICATION?” in the subject line of its emails, which is not at all the
same thing as invoking a specific evidentiary privilege.

This is not the only fundamental problem with Defendant’s showing. In support of this
motion, Defendant provided the Court with the emails at issue with all of their content redacted.
The Court can see the subject line (including “CONFIDENTIAL COMMUNICATION”) and the
names, email addresses, and email signatures of the people on the email chain, but nothing else.
(Miner Dec., Ex. B.) All Defendant offers about the content of the emails is that they consist of
communications between defense counsel’s office and the California Attorney General’s Office
that the latter designated “CONFIDENTIAL COMMUNICATION.” (/d. at § 5.) Defendant has
stated its willingness to immediately move to file the communications at issue under seal if the
Court finds it necessary to see the communications to rule on the motion. Defendant explains that
it neglected to do this at the outset to “avoid overburdening this Court with paperwork][.]”
(Memorandum, p. 1, fn. 2.)

The official information privilege only applies if these emails consist of “information
acquired in confidence by a public employee in the course of his or her duty and not open, or
officially disclosed, to the public prior to the time the claim of privilege is made.” (Evid. Code, §
1040, subd. (a).) The Court cannot conclude that this is the case just from the fact that a deputy
attorney general is on the emails and apparently caused “CONFIDENTIAL
COMMUNICATION?” to appear in the subject line. Nor can it determine whether “there is a
necessity for preserving the confidentiality of the information that outweighs the necessity for
disclosure in the interest of justice” without any information about what the emails say. (Evid.
Code, § 1040, subd. (b).) It should have been obvious from the outset that the Court would not be
able to rule in Defendant’s favor if it did not know the substantive content of the emails.

Plaintiff has provided the Court with the material that is the subject of this motion with
only two lines of text redacted.® (Sheffer Dec., Ex. A.) Defendant does not dispute Plaintiff’s
evidence of the substance of the material at issue in this motion.

Obviously, none of the emails defense counsel wrote consist of “information acquired in
confidence by a public employee in the course of his or her duty and not open, or officially
disclosed, to the public[.]” (Evid. Code, § 1040, subd. (a).) There is no indication that anything
in the Attorney General’s Office’s responses to defense counsel consists of that, either. The
emails involve Deputy Attorney General Susan Fiering explaining the law to defense counsel.
(Sheffer Dec., 9 & Ex. A.) The content of California law is public information. Statements
about what the law means are not confidential except to the extent they are protected by the
attorney-client privilege or work product doctrine. Neither of those apply here because there is
no lawyer-client relationship between defense counsel and the California Attorney General’s
Office. Even if the information Ms. Fiering conveyed was not inherently public information,
there would still be no “official information” relayed here because the emails themselves consist
of a government actor disclosing the purportedly privileged information to a member of the

3 This is because Plaintiff believes only that portion is at issue in this motion. Plaintiff is incorrect. Defendant’s

motion concerns all of the material in Exhibit B to the Miner Declaration (Bates range WAG_0107-WAG_0110).
(Amended Notice of Motion, p. 1, fn. 1; Memorandum, p. 1.)
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public. (Evid. Code, § 1040, subd. (a); see also Michael P. v. Superior Court (2001) 92
Cal.App.4th 1036, 1048 [suggesting that a government actor waives the official information
privilege by disclosing the material to private parties or parties with no “official interest” in it];
Board of Registered Nursing v. Superior Court (2021) 59 Cal.App.5th 1011, 1040 [“The official
information privilege . . . appl[ies] specifically to confidential information maintained by the
government.”].)

Defendant relies on Fox v. Kramer (2000) 22 Cal.4th 531 to argue that the privilege
applies. There, the Supreme Court stated in dicta that the official information privilege applied to
the opinions and conclusions of a doctor who a state agency had assigned to investigate the
defendant hospital’s handling of the plaintiff’s medical procedure. (22 Cal.4th 531, 536, 542.)
The Court reasoned that such opinions and conclusions were based on confidential information
(hospital peer review committee records) the doctor had acquired in the course of his
investigation, i.e., in the course of fulfilling his duties as a public employee. (Id. at p. 542.)
Defendant argues that the emails are privileged under the rationale of Fox because the
communications therein are “intrinsically tied to the confidential information [the Attorney
General’s Office] obtained in its official capacity as the lead enforcement arm of Proposition
65.” (Reply, p. 5.) But there is no evidence that anything Ms. Fiering said in these emails was
ever confidential or based on confidential information. Fox is inapposite.

Finally, even if these emails contained “official information,” it is not the case that
disclosing the California Attorney General’s Office’s view of the extent of its own power is
“against the public interest because there is a necessity for preserving the confidentiality of the
information that outweighs the necessity for disclosure in the interest of justice[.]” (Evid. Code,

§ 1040, subd. (b).) Californians are entitled to know what powers their Attorney General’s Office
claims under the law.

The official information privilege does not apply to this material. It is not “protected from
disclosure by statute or regulation[.]” (Miner Dec., Ex. A, § 2.) Defendant has not identified any
other basis in the Agreement for designating this material confidential. The motion is denied.

All parties must comply with Marin County Superior Court Local Rules, Rule 2.10(B)
to contest the tentative decision. Parties who request oral argument are required to appear in
person or remotely by ZOOM. Regardless of whether a party requests oral argument in
accordance with Rule 2.10(B), the prevailing party shall prepare an order consistent with the
announced ruling as required by Marin County Superior Court Local Rules, Rule 2.11.

The Zoom appearance information for November, 2025 is as follows:
hitps://marin-courts-ca-gov.zoomgoy.conm/i/16154877642pwd=0b4B5J7LLKcpnkxzJjIEOSHNzEGafG.1

Meeting ID: 161 548 7764
Passcode: 502070

If you are unable to join by video, you may join by telephone by calling (669) 254-5252
and using the above-provided passcode. Zoom appearance information may also be found on
the Court’s website: hitps://www.marin.courts.ca.goy
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SUPERIOR COURT OF CALIFORNIA
COUNTY OF MARIN

DATE: 11/12/25 TIME: 1:30 P.M. DEPT: H CASE NO: CV0002846
PRESIDING: HON. SHEILA S. LICHTBLAU

REPORTER: CLERK: ALINA ANDRES

PLAINTIFF: ALICE BOUDREAU
Vvs.

DEFENDANT: OVER THE FENCE LLC, A
CALIFORNIA LIMITED LIABILITY
COMPANY, ET AL

NATURE OF PROCEEDINGS: MOTION - RELIEVE COUNSEL

RULING

Counsel for Defendants, Over the Fence LLC, and Regency Real Estate, Inc. filed a
motion to withdraw as counsel. Counsel also filed a declaration averring that copies of this
motion were sent to the principal address for Over the Fence LLC and Regency Real Estate, Inc..
No opposition was filed. Accordingly, the court orders that counsel provide a complete copy of
the file to his clients, and that counsel file a supplemental declaration confirming he has done so.
The court shall continue this motion for one week and shall grant the motion upon receipt of
counsel’s supplemental declaration.

All parties must comply with Marin County Superior Court Local Rules, Rule 2.10(B)
to contest the tentative decision. Parties who request oral argument are required to appear in
person or remotely by ZOOM. Regardless of whether a party requests oral argument in
accordance with Rule 2.10(B), the prevailing party shall prepare an order consistent with the
announced ruling as required by Marin County Superior Court Local Rules, Rule 2.11.

The Zoom appearance information for November, 2025 is as follows:

hitps://marin-courts-ca-gov.zoomgov.con/i/16154877642pwd=0b4B5J 7L LKcpnkxzJjiEOSHNzEGafG.1

Meeting ID: 161 548 7764
Passcode: 502070

If you are unable to join by video, you may join by telephone by calling (669) 254-5252
and using the above-provided passcode. Zoom appearance information may also be found on
the Court’s website: hitps://www.marin.courts.ca.goy
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SUPERIOR COURT OF CALIFORNIA
COUNTY OF MARIN

DATE: 11/12/25 TIME: 1:30 P.M. DEPT: H CASE NO: CV0004036
PRESIDING: HON. SHEILA S. LICHTBLAU

REPORTER: CLERK: ALINA ANDRES

PLAINTIFF: UPHOLD HQ INC.
VS.

DEFENDANT: TAMMY MARIE BYRNE,
ET AL

NATURE OF PROCEEDINGS: MOTION — OTHER: PERMITTING SERVICE OF
SUMMONS BY ALTERNATIVE MEANS

RULING

Plaintiff filed a motion for request to permit service of summons by alternative such as
publication per Code of Civil Procedure section 415.50 as to several defendants in Florida,
Alabama, Texas, California, Michigan and Nevada. No declaration was attached detailing the
attempts to serve these individuals. Plaintiff also requested that the court take judicial notice of
the complaint in this action which it stated was attached as part of a “compendium of evidence.”
No such compendium appears on the docket at this time.

The court continues this motion to November 26, 2025 for receipt of such documents.

All parties must comply with Marin County Superior Court Local Rules, Rule 2.10(B)
to contest the tentative decision. Parties who request oral argument are required to appear in
person or remotely by ZOOM. Regardless of whether a party requests oral argument in
accordance with Rule 2.10(B), the prevailing party shall prepare an order consistent with the
announced ruling as required by Marin County Superior Court Local Rules, Rule 2.11.

The Zoom appearance information for November, 2025 is as follows:
htips://marin-courts-ca-gov.zoomgov.com/j/16154877642pwd=0b4BSJ7LL KcpnkxzJjiEOSHNzEGafG. 1

Meeting ID: 161 548 7764
Passcode: 502070

If you are unable to join by video, you may join by telephone by calling (669) 254-5252
and using the above-provided passcode. Zoom appearance information may also be found on
the Court’s website: https://www.marin.courts.ca.gov




SUPERIOR COURT OF CALIFORNIA
COUNTY OF MARIN

DATE: 11/12/25 TIME: 1:30 P.M. DEPT: H CASE NO: CV0005796
PRESIDING: HON. SHEILA S. LICHTBLAU

REPORTER: CLERK: ALINA ANDRES

PLAINTIFF: SANDEEP BOPARAI
Vs.
DEFENDANT: TOYS CENTER, LLC, A

CALIFORNIA LIMITED LIABILITY
COMPANY, ET AL

NATURE OF PROCEEDINGS: MOTION - LEAVE

RULING

Defendant TJ Maxx filed a motion for leave to file a cross-complaint, and also attached a copy of
the proposed cross-complaint. Defendant attached a proof of service indicating that counsel for
Plaintiff Boparai was served via electronic mail. No opposition was filed. A failure to oppose a
motion may be deemed a consent to the granting of the motion. (Cal. Rules of Court, rule 8.54,
subd. (c).) In light of the non-opposition, the motion is granted. Defendant shall file the cross-

complaint within 10 days of this order.

All parties must comply with Marin County Superior Court Local Rules, Rule 2.10(B)
to contest the tentative decision. Parties who request oral argument are required to appear in

person or remotely by ZOOM. Regardless of whether a party requests oral argument in

accordance with Rule 2.10(B), the prevailing party shall prepare an order consistent with the

announced ruling as required by Marin County Superior Court Local Rules, Rule 2.11.

The Zoom appearance information for November, 2025 is as follows:

https:/marin-courts-ca-gov.zoomgov.com/j/16154877642pwd=0b4B5J7LLKcpnkxzJiiEOSHNzEGafG.1

Meeting ID: 161 548 7764
Passcode: 502070

If you are unable to join by video, you may join by telephone by calling (669) 254-5252
and using the above-provided passcode. Zoom appearance information may also be found on

the Court’s website: https://www.marin.courts.ca.gov




SUPERIOR COURT OF CALIFORNIA
COUNTY OF MARIN

DATE: 11/12/25 TIME: 1:30 P.M. DEPT: H CASE NO: CV0005796
PRESIDING: HON. SHEILA S. LICHTBLAU

REPORTER: CLERK: ALINA ANDRES

PLAINTIFF: EDNA LIZETH QUIROGA
AREBALO

VS.
DEFENDANT: MERCEDES-BENZ USA,

LLC, A DELAWARE LIMITED LIABILITY
COMPANY, ET AL

NATURE OF PROCEEDINGS: MOTION -COMPEL

RULING

Defendant filed a motion to compel arbitration. Plaintiff filed an opposition but some of the
pleadings were rejected as improperly filed. The court continues this motion to January 14, 2026
at 9:00 am to allow the opposition pleadings to be properly filed such that Defendant can file a

reply. :

All parties must comply with Marin County Superior Court Local Rules, Rule 2.10(B)
to contest the tentative decision. Parties who request oral argument are required to appear in
person or remotely by ZOOM. Regardless of whether a party requests oral argument in
accordance with Rule 2.10(B), the prevailing party shall prepare an order consistent with the
announced ruling as required by Marin County Superior Court Local Rules, Rule 2.11.

The Zoom appearance information for November, 2025 is as follows:
https://marin-courts-ca-gov.zoomgov.com/j/1615487764 2pwd=0b4B5J7LL KcpnkxzJjiEOSHNzEGafG. 1

Meeting ID: 161 548 7764
Passcode; 502070

If you are unable to join by video, you may join by telephone by calling (669) 254-5252
and using the above-provided passcode. Zoom appearance information may also be found on
the Court’s website: https://www.marin.courts.ca.goy




SUPERIOR COURT OF CALIFORNIA
COUNTY OF MARIN

DATE: 11/12/25 TIME: 1:30 P.M. DEPT: H CASE NO: CV0007306
PRESIDING: HON. SHEILA S. LICHTBLAU

REPORTER: CLERK: ALINA ANDRES

PLAINTIFF: LEAH FELDMAN
FALCONE

V8.

DEFENDANT: UNITED AIRLINES, INC.

NATURE OF PROCEEDINGS: MOTION - QUASH

RULING

Appearances required.

All parties must comply with Marin County Superior Court Local Rules, Rule 2.10(B)
to contest the tentative decision. Parties who request oral argument are required to appear in
person or remotely by ZOOM. Regardless of whether a party requests oral argument in
accordance with Rule 2.10(B), the prevailing party shall prepare an order consistent with the
announced ruling as required by Marin County Superior Court Local Rules, Rule 2.11.

The Zoom appearance information for November, 2025 is as follows:
hitps://marin-courts-ca-gov.zoomgoy.con/i/16154877642pwd=0b4B5J7L L KcpnkxzJjiEOSHNzEGafG.1

Meeting ID: 161 548 7764
Passcode: 502070

If you are unable to join by video, you may join by telephone by calling (669) 254-5252
and using the above-provided passcode. Zoom appearance information may also be found on
the Court’s website: https://www.marin.courts.ca.gov




SUPERIOR COURT OF CALIFORNIA
COUNTY OF MARIN

DATE: 11/12/25 TIME: 1:30 P.M. DEPT: H CASE NO: CV0007656
PRESIDING: HON. SHEILA S. LICHTBLAU

REPORTER: CLERK: ALINA ANDRES

PLAINTIFF: TARMO TAHT, ET AL
VS.

DEFENDANT: JINGSHU XU

NATURE OF PROCEEDINGS: PETITION — OTHER: TO CORRECT CONTRACTUAL
ARBITRATION AWARD

RULING

The Petition of Tarmo Taht and Elex Solutions, Inc. (“Petitioners™) to correct the
arbitration award and enter judgment according to the corrected award or, alternatively, to vacate
the award is denied.

Discussion

“’The scope of judicial review of arbitration awards is extremely narrow.” With very
limited exceptions, ‘an award reached by an arbitrator pursuant to a contractual agreement to
arbitrate is not subject to judicial review except on the grounds set forth in [Code of Civil
Procedure] sections 1286.2 (to vacate) and 1286.6 (for correction).” ‘Courts will not review the
arbitrator’s reasoning or the sufficiency of the evidence supporting the award.” On a trial court’s
ruling on a petition to confirm, correct, or vacate an arbitration award, issues of statutory
interpretation and application of that interpretation to a set of undisputed facts ‘are questions of
law subject to independent review.’” (E-Commerce Lighting, Inc. v. E-Commerce Trade LLC
(2022) 86 Cal.App.5th 58, 63, citations omitted.)

Correction of Award

Petitioners argue that the award contains an “evident miscalculation of figures”
warranting correction pursuant to section 1286.6, subdivision (a), because Jingshu Xu
(“Respondent”) requested a refund in the amount of $5,150. They point to what their attorney
describes as “Claimant Xu’s Arbitration Submission, dated 6/4/25.” (Shalaby decl. 94 and ex. 4.)
Even if Petitioners are correct that this is all Respondent sought, this is not an “evident
miscalculation of figures” since this claimed error is based upon extrinsic evidence. It is not
apparent from the award itself. (See Severtson v. Williams Construction Co. (1985) 173
Cal.App.3d 86, 93, and DeMello v. Souza (1973) 36 Cal.App.3d 79, 86-87.)

Vacation of Award
e




CV0007656

Although Petitioners indicate in their petition that they seek to vacate the award pursuant
to section 1286.2, subdivision (a)(4) [arbitrator exceeded powers], they argue that “[t]he
arbitrator failed to decide all questions because he failed to describe the services that were
rendered and the value for those services to explain the award.” Section 1283.4 provides as
relevant that the award “shall include a determination of all the questions submitted to the
arbitrators the decision of which is necessary in order to determine the controversy.” Petitioners
offer nothing to show that the arbitrator was required to “describe the services that were rendered
and the value for those services...” The failure at issue in section 1283.4 “does not refer to a
factual finding accompanying the award; it refers to the determination of each issue that is
necessary for the ultimate decision of the arbitrator. ...” (Cothron v. Interinsurance Exchange
(1980) 103 Cal.App.3d 853, 859.) Generally, “’arbitrators are not required to state the reasons
for their decisions”; we “presume the arbitrators took a permissible route to the award where one
exists”...”” (Starr v. Mayhew (2022) 85 Cal.App.5th 857, brackets omitted.) The “issue” in this
case was whether Respondent paid Petitioners more than they were owed for the work they
performed. The arbitrator determined that issue.

Other Issues Raised by Petitioners

Petitioners raise various alleged “Constitutional Violations” without any discussion
(other than their “Lack of Due Process” claim). With respect to that claim, where a party can
establish lack of due process, the court will vacate the award on the basis that it was procured by
“undue means” pursuant to section 1286.2. (Baker Marquart LLP v. Kantor (2018) 22
Cal.App.5th 729, 740.) In Baker Marquart, the court stated:

... ‘““A fundamentally fair hearing requires...notice, opportunity to be heard and to present
relevant and material evidence, and argument before the decision makers...” “The
arbitrator...must give each of the parties to the dispute an adequate opportunity to present its

b2

evidence and arguments.’” ...

(Ibid., citations and italics omitted.) The fact that the arbitrator did not specify his reasons for
denying the petition to correct the award in no way establishes that Petitioners were denied the
opportunity to be heard and present evidence.

Accordingly, the motion is denied.

All parties must comply with Marin County Superior Court Local Rules, Rule 2.10(B)
to contest the tentative decision. Parties who request oral argument are required to appear in
person or remotely by ZOOM. Regardless of whether a party requests oral argument in
accordance with Rule 2.10(B), the prevailing party shall prepare an order consistent with the
announced ruling as required by Marin County Superior Court Local Rules, Rule 2.11.

The Zoom appearance information for November, 2025 is as follows:
https://marin-courts-ca-gov.zoomgov.con/i/16154877642pwd=0b4BS5J7LLKcpnkxzJjiEOSHNzEGafG. 1

Meeting ID: 161 548 7764
Passcode: 502070
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If you are unable to join by video, you may join by telephone by calling (669) 254-5252
and using the above-provided passcode. Zoom appearance information may also be
Jound on the Court’s website: https://www.marin.courts.ca.goy
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